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Hello, everyone and welcome once again to Work with Purpose, a
podcast about the Australian Public Service and how it serves the
Australian people. My name is David Pembroke. Thanks for joining me.

As we begin, I'd like to acknowledge the traditional custodians of the land
from which we are broadcasting today, the Ngunnawal and Ngambri
peoples, and pay my respects to their elders, past, present, and
emerging, and acknowledge the ongoing contribution they make to the
life of our city and this region. Indeed, I'd also like to acknowledge the
custodians of all the lands from where anybody listening to this podcast
is joining us from. People, we are close. We are very, very close. Soon,
the prime minister, Anthony Albanese, will take the short ride from either
Parliament House or the Lodge to the Governor-General's residence in
Yarralumla to ask that the current Parliament be dissolved and the writs
for afederal election be issued.

During the term of the election, Australia's public servants will be
operating in what's known as caretaker mode. During caretaker, the
government avoids major policy decisions, making significant
appointments or entering into major contracts. But what does caretaker
actually mean for Australia's hardworking public servants? Well, today
we speak to two public sector experts about the operating conventions of
caretaker, explore how it works, and how public servants can make
decisions during this period.

Professor Anne Tiernan is the head of research and a professor of
political leadership at the McKinnon Institute for Political Leadership.
She's a distinguished political scientist whose career spans higher
education, federal and state governments, consultancy and teaching,
and her research focuses on the work of governing, and has written
extensively on how bureaucrats interact with political leaders and
staffers, government transitions, policy capacity, and executive advisory
arrangements, particularly the support needs of ministers and the role of
the public service. Anne is a national fellow of the Institute of Public
Administration of Australia, and a fellow of the Australian and New
Zealand School of Government, and a part-time commissioner of the
Commonwealth Grants Commission. Professor Anne Tiernan, welcome
back to Work with Purpose.
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Thanks, David. Good to be here.

Andrew Walter is the first assistant secretary of the government division
in the Department of Prime Minister and Cabinet, and it's his division that
has responsibility to implement the caretaker provisions and to give
governments advice on how to make those provisions and conventions.
How do they make them work? Prior to joining PM&C in 2023, Andrew
worked in the Department of Foreign Affairs and Trade, and also in the
Federal Attorney General's Department, and he joins me in the studio.
Andrew, welcome to Work with Purpose.

Thanks, David.

Anne, let’s start with you, and let’s perhaps take a look back in history.
When and why did caretaker first emerge?

Well, look, most political systems have rules that govern the conduct of
governments during election periods or in circumstances where the
government doesn't command a majority, so it might've lost or it hasn't
yet achieved a parliamentary majority. We might talk a bit about minority
parliament scenarios because the caretaker conventions continue to
operate in the wake of that. What the convention is really about is this
idea that someone needs to hold the levers of power until a new
government can be formed. In Westminster-style systems like ours,
caretaker conventions exist within a subset of conventions about the
accountability of government to parliament. When parliament is
dissolved, obviously, there's no popular chamber to which executives
can be held responsible. The caretaker conventions have always existed,
but they've become formalised and codified. There kind of in the
Australian context, as Andrew can probably tell us, used to be a letter
from the Prime Minister.

| think Menzies sent one of the most formal letters to ministers during the
1951 election, and it was very short. Now, it's proliferated into an
increasingly codified set of rules and arrangements, and that's just really
about trying to bolster the independence of the public service and also
just to make sure that kind of people stay on their side of the political
line. But two really important principles that govern the caretaker period
are these, David. The first is that the ordinary business of government
continues, and ordinary matters of administration proceed. But the
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second one, as you've already alluded to, is a significant decision
shouldn't be made that would bind an incoming government or limit its
freedom of action. But this is a set of norms, it's a set of unwritten rules
that are becoming increasingly codified. Nonetheless, the interpretation
of them and breaches of them is very much with the Prime Minister, and
that's why Andrew's going to have a very, very, very busy five weeks
ahead.

We'll get to Andrew in a moment, and | know Andrew's already very, very
busy even in the lead up to caretaker. But in terms of this codification
and this evolving codification of these operating norms, how, in fact,
have they been built into a sort of rolling process for us to land where we
are today in their current form?

Sure. Well, there's an excellent book that was written about this, actually
an excellent monograph that people can go back and have a look at that |
wrote with my friend Jenny Menzies. It's a bit dated, but it traces some of
this evolution in codification. Look, there would've been a time when very
few public servants were involved in the interpretation of this. Elections
come and go; it's a period of time, and everybody understood the rules of
the game. | think the rise in codification as kind of associated with the
proliferation of actors, many more actors and interests getting involved,
intensification of the partisan context. But in most jurisdictions since the
1980s, these guidance documents have been incorporated into cabinet
handbooks, so they operate in the same way at the subnational level. Of
course, in the states and territories, they have fixed-term Parliament, so
everybody knows when the election's going to be, which actually makes
things much easier for everybody in this way.

The Commonwealth is an outlier in not having fixed-term Parliament, but
those guidance documents are just becoming longer; they're becoming
more prescriptive as people sort of seek to moderate the advantages of
incumbency and public servants’ obligations under these guidance
documents. Andrew and his team will be issuing the new one. Often, the
guidance addresses new things that have happened. With the rise of the
internet and electronic communications, there was a whole period of
guidance around that, about the use of public facilities. As there's been a
controversy or someone's raised the question, it's usually journalists
who raise questions about whether the caretaker conventions have been
breached, in my experience. | used to get very disappointed when they
ring me up and | go, "Oh, no, | don't think so."

People have then sought to make sure there's guidance and advice back
to officials, so they know, and so you've got this accretion of formal
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advice. But look, there are other things that reinforce the documents,
those sorts of guidance documents through the period, and that's public
service codes of conduct, legislation, and then the advent of oversight
agencies and integrity agencies, and they're wading in to some of this has
been a big issue in some state and territory jurisdiction. I'll be interested
to see where that goes in the federal context with the NAC being in place
this time for the first time. The sanctions for breaches are moral and
political. They are not anything else. Really, the obligation to be
independent and impartial is one that's consistent for the public service.
I'm afraid there's just varying degrees of literacy about the rules in
governing the caretaker period, and in the media, especially, but also
among the political class. Even some officials don't seem to understand
them, so that's why this is a useful conversation to be having.

Andrew, as the keeper of the caretaker convention handbook, the
manual, whatever it is, what's the process through the period since the
last election that could perhaps best describe exactly what Anne is
saying? Is that it's this rolling conversation and amendment, and
adjustment, or indeed, is it? Is that what happens through the period to
land where there is ultimately going to be formal advice issued by you
and your team at the appropriate time?

Yeah, so thanks, David. The guidance on caretaker conventions, which
are available on the Prime Minister and Cabinet website, they're updated
in December last year, and the way we go about doing that is we look at
the types of questions, we, the Department of Prime Minister and
Cabinet received last time from lots of departments to see where there
might be areas where there's a bit of clarification required. We obviously
turn our minds to whether there were any particular issues of controversy
and where the guidelines might benefit from a little bit of clarification.
The guidance this time round hasn't changed substantially from the last
election. It's probably a bit of clarification in relation to the use of public
premises, just to make that a little bit clearer for departments and
agencies.

The example I've been using is if one of the parties decide to launch a
library policy at the National Library of Australia, how you can use that
building and the appropriate circumstances for the use of that, and then
we just included a couple of clarification points, including around
actually going to the point that Anne made about fixed terms. There's this
creeping language of a pre-caretaker period that has come into
Australian public debate, and we tried to shut that down a little bit by
saying there is no pre-caretaker period. It doesn't somehow shorten the
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length of the term in which governments can act. We made a couple of
clarifications more than wholesale kind of amendments.

When did you turn your mind and your resources towards these
clarifications? Was it a year ago, six months ago?

The guidance came out in December for a very specific reason, and that
was essentially exactly the same point in the electoral cycle as it came
out prior to the last election. We try and be a little bit consistent on that.
It was probably about three months before that that we began to say,
well, we're beginning to get into that six-month window of where an
election might be called. It's about this time that we start getting
questions on the conventions, and so we need to turn our minds to
whether there are any updates that we should be made. But of course,
after the last election, we also went through a little bit of exercise to see
whether there were lessons learned that we need to carry forward.

Sure. Okay, so let’s jump to the basics. When exactly does the caretaker
period start?

Caretaker under our guidance commences from the moment that the
House of Representatives is dissolved by the Governor-General. That is
done by way of a proclamation. You'll see the official secretary of the
Governor-General stand at the forecourt of Parliament House at the
exact time and read out that proclamation, which will dissolve the House
of Representatives and prorogue the Parliament. Then, fingers crossed,
there'll be a whole lot of cannons that go off with what | hope will be
blanks. That's the signal, if you like, that we are in caretaker. One thing |
will say, because there is a bit of confusion about this at times, | find, it's
quite possible the Prime Minister will announce or call the election, and
there'll be a few days before the house is actually dissolved. We're notin
caretaker at that point. We only go into caretaker when the house is
dissolved.

When the cannons go off, what do public servants do? How is their life
different now that they have entered into caretaker?

As Anne's already touched on, the ordinary business of government
continues during the caretaker period. Benefits continue to be paid,
services continue to be offered, agencies continue to protect the
Australian community and so forth. For many public servants, not much
changes. They'll go about their day-to-day work in the same way as they
did the day before we go into caretaker. However, for public servants who
work in policy roles, so advising the government on policy, work in
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communications roles, and who work in roles that support ministers,
there are very substantial changes. The general principle, and it's already
been outlined and in an excellent introduction for me, so | don't need to,
one of the very significant things is the public service stops providing
policy advice to the government apart from in circumstances where a
decision cannot wait for the election outcome. We can talk a little bit
about what that looks like.

That's a very significant change. Then there's a range of steps, and this
was the kind of codification point Anne was making. Over time, we've
recognised a range of activities that we undertake that could be seen as
supporting the incumbent government. We maintain websites, we
undertake advertising campaigns, we engage in social media and so
forth. When the house is dissolved, departments and agencies go
through a process of reviewing those things. There's a central process for
advertising, but otherwise, everyone reviews their websites and so forth
and decides whether there should be modifications made or indeed
activities should be stopped altogether.

Anne, what are some of the examples Andrew mentioned about
decisions that can't wait? What are some of those areas that need to be
acted upon?

| think if there was a national security or a natural disaster, the ordinary
processes and routines that are involved in that would continue. | guess
Andrew's team would probably encourage people to think about offering
a similar briefing to the opposition. It's a really important point in our
Westminster-style system, David, that the opposition is an alternative
executive in waiting, and every election brings the possibility of a change
of government. This is what the rules recognise. Partisans might not want
to hear that. They'll probably be feeling it a bit intensely, but this is why
these rules and arrangements are so important to protect the
independence of the public service, but it can be things like that.

| mean, there's often contention about government advertising. What is a
public advertising campaign that needs to continue? This is where
people will try it on from time to time, and ordinary public health
messages or vaccination programmes or whatever, other kinds of things
that would be ordinary business of administration. If there's an election
commitment and people want to start promoting that before something
is actually government policy, that's when you're in different territory.

But often, | have found, and Andrew, you're obviously a great expert on
this sort of doing it face-to-face, very often the kinds of requests reflect a
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lack of experience and a lack of understanding more than malice orill
intent. | think that's why educating people about these rules, it's for a
period of time, everybody knows what they are, and you can get expert
advice and interpretation if needed from a team with deep experience in
the central agencies.

Andrew, in terms then of that education process, what does your team
undertake in terms of helping people understand what their roles and
responsibilities are through caretaker?

There's a range of things, so obviously, start with the guidance. On the
website, we like to think it's relatively easy to read, we do a range of
outreach activities. For example, there's been on the APS Academy
website, you'll find a presentation that my team recently did as part of the
Mastercraft series, which goes through the conventions in a little bit
more detail than we are right now. We have also been doing a huge range
of outreach with departments and indeed with ministers' offices.
However, we've also set up a network. Every department has its own
caretaker team, and portfolio agencies can call on those caretaker teams
as well.

We had that network where we've been working to educate those
caretaker teams to make sure they're very familiar with the guidance and
how to work through the guidance. Those teams are able to reach out to
my people and talk through the trickier and more complex issues as they
need to as well. It's kind of educational on a whole range of different
levels. Then, of course, | might just also just point people to the Public
Service Commission's website. It's got lots of good guidance about the
application of the values, including during a caretaker period. There's lots
of good documentation there that people can refer to as well.

Now, we haven't yet arrived at caretaker, but you were telling me just
before we came on air that your team is already fielding-

Absolutely.

... quite a number of queries and questions. What are some of the
questions that are coming through as departments start to get
themselves ready?

| think probably the issue that I've been asked about the most personally,
and it's coming through a lot in the questions we're getting as well, is a
fairly simple one, which is what if the minister asks us for information,
can we give that information to the minister during the caretaker period?
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The short answer to that is yes, if you are asked for factual information by
your minister, it's perfectly appropriate for you to provide that. Where we
suggest you exercise a degree of caution is where it's not the type of
information you ordinarily provide, and it's going to require the use of
significant resources to acquire that information or collate it. That's one
where you might want to just think a little bit about what the purpose here
is, and then it's less likely, but in the really blatantly obvious examples
where the information is clearly going to be used for campaign purposes,
then obviously you exercise a degree of caution there about whether you
would provide that information.

That's a fairly simple one that we do get asked a lot about. People get very
worried about grants. Obviously, that's been the subject of some
controversy in previous campaigns. Not always validly, | should say. The
rule there, there's rules around or principles around significant
undertakings or major undertakings or entering into major undertakings
or contracts during caretaker. But if a grant, for example, was made
some weeks before the election was called, before we entered into
caretaker, and you're just going about the routine administration of that
grant, it's not a controversial matter, then there's no particular issues.
You probably need to think a bit more carefully if it's something that is
clearly a matter of contention in the campaign and payments have not
yet been made, and you might want to think about whether you can defer
that.

Getting trickier now, because previously we used to build in lovely terms
into contracts, which said, we can cancel this if there's a change of
government, but surprisingly, service providers don't like those clauses,
so we don't tend to get away with that anymore. It does get a bit tricky,
and sometimes we have legal obligations to make payments. You need to
just work through those ones a little bit, and we're getting lots of
questions on those types of things.

Okay.

Canljust kind of weigh in there because | think that that issue of, and we
see this in budget papers, right? Measures that have been decided but
notannounced.

Sure.

Decisions that have already been made by the cabinet and are
authorised by government can be announced whenever.
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Yes.

Often, the calls | get from journalists are, oh, the government's
announced this thing and whatever. It's a breach of the caretaker
conventions. Well, actually, no, the head of authority is whatever. There
is atendency, | think an increasing tendency, | won't invite you to
comment on that, Andrew, but | think there is an increasing tendency to
store things up, little squirrels to roll them out during the campaign by
electorate. But where there's a reasonable head of authority and that's
already been done, then there's nothing to inhibit that.

The government is the government, and the minister is the minister until
they're not the minister anymore. They're entitled to information, they're
entitled to all of those things. In some ways, the worst thing the public
service can do is to down tools and to be seen as sitting it out, sitting the
caretaker period out. It's a time to be getting on with the ordinary
business of government and to be using it really intentionally around the
incoming government briefs to understand what the major parties or the
contenders are talking about and how the advice can be best and how
the public service can get off to the best start with an incoming
government, a new government, returning government.

But interesting, Andrew, you mentioned earlier that you've had to address
this notion of pre-caretaker period. Can you explain exactly how has that
arisen and what have you done to address it? I'll put that to you to follow
up as well, Anne.

Well, weirdly, Anne has used a quote, which | say all the time to people,
which is the government is the government until it's not the government,
and ministers are ministers until they're not ministers. The pre-caretaker
idea is to say, oh, well, we all know that the election's got to be on May
the 3rd, May the 10th, or May the 17th. We all know that the election
really has to be called by Monday, the Monday after or the Monday after
that. Really, we should go be operating under the caretaker conventions
now.

Now, yes. Because we don't want to be seen to be favouring either side.

Exactly. But that's not how it works. We have a system of government
that allows us to continue right up until that point. Obviously, we then
apply these kinds of restrictions for want of a better term. But we're trying
to head off that kind of idea because we only have three-year terms, and
if we knock a few, we don't tend to run to three-year terms. If we knock a
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couple of months off that in advance, we'll be getting down to two-year
terms, so we're trying to avoid that kind of idea.

Sure. Anne, your views on that, and really the reality though of
particularly senior public servants who are very attuned to the politics
that they don't want to be seen to be favouring either side, and they do
want to be impartial, and perhaps their judgement at times is that, well,
maybe it's in our interest and the interests of the Australian people that
perhaps we sit this one out.

I'd be concerned if that was the case, and it's not my experience that
people would self-censor in that way if they understood that part of the
strength of our system is that the government of the day or the opposition
becomes the government of the day, and there's a peaceful transfer of
power and everybody does or should understand the role of the
independent public service in being professional, impartial, neutral and
all those good things. | mean, | think part of the work that we try to do at
the McKinnon Institute is to enhance the level of literacy and
preparedness of elected representatives, their staff and prospective
ministers about conventions, about rules, about Westminster norms. In
the end, these things really are about norms, and ultimately, ministers
and prime ministers are responsible for the caretaker conventions, not
really for adhering to them, not really public servants. One of the
pathologies or the unintended consequences of codification is that that
responsibility has sort of suddenly been passed off to everybody else.

No, sorry. It's actually ministers and prime ministers, and their staff's
responsibility to adhere to those rules. | think in the states and territories
where obviously people live much more cheek by jowl with ministers and
their staff than is the case in Canberra. | think fixed terms help by
everybody knows the timetable by which the major contract needs to be
resolved, by which the key appointments need to be made. | think fixed
terms really do help with that. But undoubtedly, the most dangerous time
for these kinds of breaches to occur, whether intentional or not, is when
a government's been around for a long time, has just kind of lost the
memory of having not had the public service at its disposal all the time,
or where they really think they're going to lose and they get quite
desperate naturally, the political and moral sanctions are just less
binding or concerning.

Of course, what's really tricky about that is that integrity agencies will be
looking at who did what after the event. Often, the political actors are

gone, and we've seen this in a number of jurisdictions where the political
players who made decisions were gone, and then the public servants are
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kind of being held to account for not holding the line. | could point you to
any number of examples of that that have happened in large states on
the eastern seaboard, where public servants have been around later to
where the consequences of not fulfilling their professional obligations.
There's much less tolerance of that than there is of political partisan
taking political risks to achieve political outcomes.

Anne, in your earlier answer, you mentioned the conventions as it relates
to minority government and the journey towards, perhaps, that time
period around the journey towards minority government. What did you
want to explore around those particular issues?

Just to say, David, that we used to say, well, conventions continue until
the election result is clear, or a new government is sworn in, or was to
that effect. Andrew, you can correct me in whatever the latest guideline
is.

It’s pretty good.

But increasingly, and it's not just a contemporary phenomenon. We had
minority parliaments in Queensland in where | am. In 1995, in 1998, and
again in 2015. We had them in Victoria in 1999. A situation like that,
where it took, well, in Queensland, it was 15 days in 2015 to form the new
government. It was about the same in the Commonwealth in 2010 at the
minority Parliament. The caretaker conventions apply in that period and
that post-election period, and that's become much more of a feature of
our system than the major players in a way that has just become less the
case now. | think that's very important, and | spent a lot of time during
2015, explaining to people here in Queensland that the Premier was still
the Premier until he wasn't the Premier, and that there were a whole
bunch of processes and rules that no, it wasn't a constitutional crisis,
that a new government hadn't been formed, that there would be an
outcome that everybody was managing within those constant rules. |
think, Andrew, in Victoria, it was a six-week period in 1999 because a
candidate died, and so they had to-

True.

... rerun that. I've just forgotten the name of the seat now, but they had to
rerun that, and so it was really six weeks. Very routine in New Zealand,
very routine, actually, where it's hard to form a majority after an election.
This post-election period has become really much more salient in people
understanding that those rules continue to apply, or those guidelines

12 0f 15



David Pembroke:

Andrew Walter:

David Pembroke:

Andrew Walter:

David Pembroke:

Professor Anne Tiernan:

Institute of Public Administration Australia

continue to apply until the new government is sworn in, or the wits
returned.

Andrew, with your teams, with your advice, have you covered that advice
that Anne's just outlined? Are they things that you sort of war game, what
if?

Certainly, we haven't really updated the guidance because | think their
core principles, what they are, which is the government, until the resultis
clear, we're in caretaker. Once the result is clear, whether that's on the
night of the election or two weeks later, once a new government is sworn
in, then we're out of caretaker as well. The core principles remain the
same. We are saying to people, and I'd say, "Now, actually, that could
take a little bit of time." If we do end up in a minority government, it might
take a few weeks for that to work through the system, and we'll remain in
caretaker. We have thought about what communications will do, of
course, to the service to make sure that the service understands that we
continue in caretaker and so forth. But we'll work through that as we
need to.

Okay. We're coming up to time, but Andrew, perhaps first to you and then
to Anne, your advice to public servants who are listening to the podcast
today. What's your best and simplest advice to them about behaviour
and judgement during the caretaker period?

The first thing I'd say is if you've never been through caretaker before or if
you're in a new role, talk to people who have. Have a chat to those
around you who've been through it before, particularly in the context that
you find yourself in. I've spoken to my predecessor in relation to this role.
It's good to do that in any event. Familiarise yourself with the guidance
and just have a quiet read through, it's only 17 pages, nicely spaced.
Have a quiet read through it and think about, oh, how does this apply to
me? For team leaders, talk to your teams. Discussion is really important,
having the conversation, how does this apply to us? What does it mean
for us? The guidance is necessarily high-level in places. Actually, talking
through your issue and discussing it and getting different perspectives is
important, and then reaching out if you need to. Obviously, you can go to
more senior officers, but also your caretaker team, or ultimately to my
division in the event that you need particular guidance.

Okay, and Anne, the final word to you.

That's pretty good advice, | reckon. But | would say don't project, don't
get caught up in political psychodrama. That is not the public service’s

13 0f 15



David Pembroke:

Institute of Public Administration Australia

job. There'll be lots of people losing their minds. It needs not to be the
public service. Just be professional and do all the things that the codes
and values ask for. The other thing | always say to people is, and
Andrew's really summed it up nicely, seek advice, right? Sometimes the
way a question is framed might sound terrible, but it's not the intent. |
think the benefit of the doubt, seeking advice, but importantly, thisis a
period that happens every three years in the Commonwealth. It lasts for a
finite period of time. It's the best time for the public service to be showing
the Australian public the value of an independent, professional and
neutral service in safeguarding our democracy at a time when that's not
the case in other parts of the world, or not able to be the case in other
parts of the world.

Well, very good advice from both of you and Professor Anne Tiernan and
Andrew Walter, thank you so much for coming in today to provide that
very prescient, very clear guidance to public servants as they prepare for
the upcoming caretaker period. There's plenty of advice there, and | think
Andrew's point and Anne's point as well of just having a conversation
about others who have maybe been through this before, sit down, have a
conversation and really get clear because ultimately, judgement will
have to be used, but there's plenty of support throughout the
Commonwealth to be able to make those best decisions. A big thanks to
Professor Anne Tiernan and to Andrew Walter for coming along today and
giving us some of their very valuable time.

Listeners out there, we have a number of great reviews for the Work with
Purpose podcast on Spotify and Apple, and other podcast catches. If you
do have time, please jump on to give us a rating or a review, because
what it does help is for the programme to be found. The program's
audience continues to grow, which is a great thing, but it is off the back of
a number of those reviews. If you do have a moment to give us a review,
we would be forever in your debt.

You can follow and keep up with the latest about Work with Purpose,
Contentgroup and also IPAA ACT on LinkedIn.

Indeed, before we let you go, we would like to extend a warm invitation to
you, all of you, for IPAA's upcoming Hypothetical, which is going to
explore Australia's fictitious climate refugee scheme on the 30th of April.
The former host of Q&A, Tony Jones, will host a panel of leading public
sector experts, including IPAA's national president, Andrew Metcalfe AO,
and the Chancellor of Western Sydney University, Jennifer Westacott AO,
and more, to discuss how the scheme will change integrity and ethics in
the public sector.
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Make sure you get your ticket for an evening of debate and discussion at
the National Gallery of Australia. Or for those of you who are based
outside the ACT, you can get your ticket for the livestream via the IPAA
ACT website. A night not to be missed. Thanks again for your company
today. Work with Purpose is produced as a collaboration between
Contentgroup and the Institute of Public Administration of Australia.
We'll be back at the same time in a fortnight with another guest from the
great world of the public sector in Australia. But for the moment, my
name is David Pembroke, and it’s bye for now.
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